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Investor-state dispute settlement (ISDS) through 
international arbitration has become a major stum-
bling block in negotiations of the Transatlantic Trade 
and Investment Partnership (TTIP). In agreements 
with Canada (CETA) and Singapore, the European 
Commission has included several modifications to 
the ‘traditional’ investment provisions found in the 
bilateral investment treaties of European capital 
exporting countries, so as to address some of the 
shortcomings of the traditional ISDS system. Yet, a 
large number of stakeholders remain unconvinced 
that the changes sufficiently safeguard policy 
space in Europe. 

Broader political support for TTIP may be difficult 
unless these concerns are addressed. To contribute 
to this debate, this brief proposes three pragmatic 
solutions for the investment protection chapter 
in TTIP, which could be politically acceptable in 
Europe while still offering meaningful investment 
protections. 

The European Commission and the Member States 
should:

1. Insert and make applicable the fundamental principle 
framing the mandates on both sides of the Atlantic that 
TTIP will not include greater substantive investor rights 
than those enshrined in domestic laws. 

2. Consider limiting dispute settlement to state-to-state 
consultations and arbitration, as this is standard in 
investment treaties among countries with developed legal 
systems. 

3. If ISDS is included: condition it to a local litigation 
requirement; allow the parties to filter out disputes 
from arbitration; allow the parties to make binding 
interpretations; and implement an efficient appeal 
mechanism. 
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I. THE (POLITICAL) PROBLEM
The European Parliament stated in 2013 that future EU 
investment agreements should only include ISDS “[i]n the 
cases where it is justifiable”1.  Many remain skeptical that 
investment arbitration in an agreement with the US is in 
fact necessary and justifiable. For instance, since only a small 
minority of American investors are genuinely concerned with 
expropriation risks in a few EU member states, why should 
they not just be asked to purchase political risk insurance? 
Why should taxpayers have to pay for protections that mul-
tinationals to a large extent can pay for themselves through 
the private market? 2

These concerns are important, as the intensive and growing 
opposition could derail the most comprehensive preferential 
trade agreement in history. TTIP requires ratification in the 
European Parliament as well as national parliaments, so poli-
cy-makers need strong justifications for not simply excluding 
investment protection from the agreement. Stakeholders and 
negotiators could then focus on the elements of the agree-
ment expected to offer the largest gains, such as in the area 
of trade.3  

Excluding investment protection from TTIP would allow 
European policy-makers to pause and rethink both the sub-
stantive and procedural rights in investment treaties “bottom 
up”. Much work needs to be done to assure the consistency 
between investment law, on the one hand, and EU law and 
national laws of the member states, on the other hand.4 More 
broadly, the rise of investment arbitration has indicated that 
there is need to revisit some of the basic design elements of 
investment treaties.5  

Given the political pressure to finalize TTIP (and other invest-
ment agreements), however, it seems unlikely that European 
governments are willing to accept a moratorium regarding 
the investment chapter. This raises the challenge of draft-
ing investment provisions in TTIP that addresses the political 
concerns over ISDS while still providing meaningful protection 
to European and US investors. In this brief we propose three 
pragmatic options that would achieve that goal.

Our proposals are summarised in the table below.

TABLE: THREE FEASIBLE PROPOSALS FOR INVESTMENT PROTECTION IN TTIP

SUBSTANTIVE 
PROTECTIONS

DISPUTE RESOLUTION

NO GREATER RIGHTS
OPTION I: 

THE AUSTRALIA-US MODEL
OPTION II: 

THE ISDS PATCHES MODEL

DEFINING 

FEATURES

 n Operative provision 
clarifying that the 
investment provisions afford 
foreign investors the same 
high levels of protection 
as domestic law grants 
domestic investors, but not 
higher levels of protection.

 n Default reliance on domestic 
law and courts. 

 n State-to-state dispute 
settlement based on 
substantive investment 
protection provisions as 
benchmark.

 n Institutionalized 
consultations about 
domestic investment 
regimes.

 n Local courts first decide on 
the illegality of public acts.

 n Comprehensive state ‘filter’ 
of private claims.

 n Binding state interpretations.

 n Independent appeals 
mechanism.

ADVANTAGES

 n As a principle of 
interpretation, it would 
prevent arbitrators from re-
striking the balance between 
public and private interests 
obtained in US and EU 
domestic legal regimes.  

 n Corresponds with 
fundamental principle 
expressly stated by both the 
EU and the US.  

 n Continues tradition 
of excluding ISDS in 
agreements among 
developed countries.

 n On-going consultations 
add to TTIP as a “living 
agreement”.

 n US-Australia agreement 
provides a precedent. 

 n Avoids the ‘side-lining’ of 
domestic courts.

 n States retain control.

 n State interpretations adds to 
TTIP as a “living agreement”.

 n Greater consistency and 
predictably.

 n Precedents exist in 
comparative legal regimes.
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II. PROPOSAL ON SUBSTANTIVE 
INVESTOR RIGHTS
In response to the criticisms made against ISDS, the 
Commission has added ‘patches’ to old investment treaty 
models developed before the rise of investment treaty arbi-
tration. Many stakeholders remain unconvinced that European 
regulatory standards will not be lowered through ISDS, how-
ever, and some of the Commission’s efforts may even backfire 
by increasing the scope for creative lawyering and expansive 
interpretations. An example is the fair and equitable treat-
ment clause in CETA.6  

This concern could be addressed by an express general clar-
ification in TTIP and other investment treaties that foreign 
investors should get the same high levels of protection as 
domestic investors receive in domestic law, but not higher 
levels of protection. In the EU, the benchmark would be EU 
law and the general principles common to the laws of the 
member states.7  In the case of claims against the US, a rel-
evant starting point would often be the rich US case law on 
the takings doctrine, which offers significant guidance for the 
balancing private and public rights.8  

Such a clarification would set a fundamental principle for 
the interpretation of all substantive investment provisions in 
TTIP. It would force arbitral tribunals to engage with the rich 
national public law traditions on both sides of the Atlantic, 
rather than ignore them, and cap the scope of the substan-
tive treaty rights accordingly so as not to compromise the 
long established balance struck between private and public 
interests.9  

Our proposal is fully in line with the investment policy 
aims defined by both the European Parliament and the US 
Congress. The US Government informed Congress in 2013 
that, as already laid down in the 2002 Trade Act, it would 
seek to secure in TTIP:

for U.S. investors in the EU important rights comparable 
to those that would be available under U.S. legal princi-
ples and practice, while ensuring that EU investors in the 
United States are not accorded greater substantive rights 
with respect to investment protections than U.S. investors 
in the United States.10 

Equally, the EU Regulation 912/2014 of 23 July 2014 fram-
ing financial responsibility for ISDS expressly states that:

Union agreements should afford foreign investors the 
same high level of protection as Union law and the gen-
eral principles common to the laws of the Member States 
grant to investors from within the Union, but not a higher 
level of protection. Union agreements should ensure that 
the Union’s legislative powers and right to regulate are 
respected and safeguarded.

These declarations are expressions of a democratic political 
consensus about the intended reach of future investment 
agreements and for TTIP in particular. Backing this by an 
operative “no greater rights” provision in TTIP would be an 
important step for a reformed European investment treaty 
policy.

III. TWO OPTIONS FOR DISPUTE 
RESOLUTION
Giving all American investors the opportunity to bypass 
European courts is a highly controversial policy. While EU 
member states have signed bilateral investment treaties with 
developing countries for decades, a similar treaty arrange-
ment with the United States will significantly increase the 
chances of claims given the amount of US investment in 
Europe.11  

To accommodate this concern we propose two dispute res-
olution models for the investment protection chapter, which 
are both politically feasible. 

OPTION 1: THE AUSTRALIA-US MODEL

Private recourse to treaty-based investment arbitration orig-
inated as an alternative to domestic legal systems that were 
not considered trustworthy. Until recently, Western govern-
ments only negotiated investment treaties with transition or 
developing countries.12 Treaty-based arbitration was consid-
ered unnecessary between countries with well-developed 
legal systems.

In line with this tradition our first proposal is based on the 
2005 Australia-United States Free Trade Agreement, AUSFTA, 
which excludes ISDS.13  One of the main advantages of this 
model is that it requires little, if any, institutional innovation 
as a precedent has already been provided in the Australia-US 
agreement. This would allow negotiators to quickly settle the 
investment protection chapter and instead focus on the more 
important elements of TTIP. 

An investment treaty tailored for countries with highly 
developed legal systems

AUSFTA includes a long chapter on investment protec-
tion with traditional investment treaty protections against 
uncompensated expropriation, discrimination, unfair and 
inequitable treatment, capital transfer restrictions, etc. But 
since both Australia and the United States have high levels of 
investment protection in their domestic legal regimes as well 
as reliable court systems, they agreed to exclude ISDS from 
the agreement and not make the substantive treaty provi-
sions directly applicable in their respective courts. 
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Both states are free to consent to arbitration with individ-
ual investors on an ad-hoc basis (for instance in contracts), 
but the default option is to resolve investment disputes in 
domestic courts based on domestic law. If a home state is 
concerned about the treatment of its investors in the other 
country, however, it can file an inter-state claim both for pur-
poses of clarification and compensation of its investors.14 

This model departs from traditional investment treaties, but 
as noted by the United States Trade Representative:

Among other things, Australia has an open economic envi-
ronment and a legal system similar to that of the United 
States, U.S. investors have confidence in the fairness and 
integrity of Australia’s legal system, and the United States 
has a long history of close commercial relations with 
Australia that has flourished largely without disputes of the 
type addressed by international investment provisions. 15

This description also corresponds with most European states 
and transatlantic investment flows have flourished for dec-
ades without treaty-based recourse to investment arbitra-
tion. The AUSFTA model therefore fits with TTIP as well. 

A “living” investment chapter in TTIP

Another important feature of the AUSFTA Model is that the 
two governments commit to meet regularly to discuss the 
implementation of the investment protection provisions 
as well as other issues pertaining to the operation of their 
respective investment regimes. Here, the substantive provi-
sions of the treaty – such as fair and equitable treatment – 
can be used to highlight perceived deficiencies in domestic 
regulation of foreign investment. 

Extending this part of AUSFTA for the purposes of TTIP would 
correspond with the aim of making TTIP a “living agreement” 
through a continuous process of making domestic trade and 
investment regimes ever more compatible. On-going moni-
toring and consultations about domestic regulatory regimes 
has been highly effective for the OECD, for instance, and 
seems a more appropriate model to push forward transatlan-
tic integration than litigation. 

OPTION 2:  THE ISDS ‘PATCHES’ MODEL

Our second option for dispute resolution is similar to the 
AUSFTA Model by including traditional investment treaty pro-
tections but differs by keeping a limited recourse to invest-
ment arbitration. To ensure ISDS is only used in exceptional 
cases, the proposal includes four ‘patches’ to traditional 
investment arbitration provisions. 

Local courts first decide on illegality of public acts

Local courts in Europe and the United States should have the 
chance to correct errors of local administration or legislation 
before international tribunals get involved. The first ‘patch’ is 
therefore a requirement that foreign investors seek to resolve 
their disputes with host states through domestic courts. This 
will ensure that investment arbitration is the last legal resort 
in an investment dispute (rather than the first).16  It will 
also enhance legal certainty by fostering dialogue between 
national courts and national regulators that consolidates 
national administrative law and practice.

A local litigation requirement can be structured in different 
ways. One option would be to insist on exhaustion of local 
remedies. This is similar to the obligation in the European 
Convention of Human Rights, for instance, including for 
expropriation disputes. If, however, Washington finds an 
exhaustion requirement unacceptable due to judicial systems 
in some EU member states, another option would be a local 
litigation requirement of a minimum of 5 years, which is a 
reasonable time for proceedings of such complexity.17   

Comprehensive state ‘filter’ of private claims

Our second patch is that home and host states should be 
allowed to block individual claims, if they both agree the dis-
pute should be settled by domestic judges rather than inter-
national arbitrators. A similar option is included in NAFTA for 
investment disputes regarding tax questions with the justifi-
cation that it can block particularly controversial investor dis-
putes from proceeding. In CETA, as well, there is a similar filter 
mechanism for investment disputes in financial services. 

Extending such filter mechanisms to all areas covered by the 
investment provisions addresses fundamental concerns about 
safeguarding public policies. Taxation and financial stability 
are important issues, but so are environmental protection, 
health concerns, consumer protection and other public inter-
est matters. The Hong Kong government would likely have 
agreed to block Phillip Morris’ recent claim against Australia, 
for instance, if a filter mechanism had existed in the relevant 
treaty. 

Binding state interpretations

Third, joint and prospective interpretations of TTIP’s invest-
ment provisions issued by the parties should be binding upon 
arbitration tribunals. Such interpretive powers are delegated 
to NAFTA’s Free Trade Commission (FTC) and similar provi-
sions are included in CETA. TTIP needs more precise language 
than CETA to make clear that these joint interpretations are 
strictly binding, as a few tribunals have disregarded FTC 
interpretations.18 

This, too, would allow states greater control over the arbitral 
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process by steering the development of the law created by 
them19  It would also correspond to the logic of making TTIP 
a ‘living agreement’, as the investment protection chapter 
could form the basis for a constructive dialogue between the 
EU and the US on the content of investment treaty standards 
going forward. 

Independent appeals mechanism

One of the key concerns with investment arbitration raised 
in recent decades has been the lack of coherence, and occa-
sional contradiction, in the decisions by tribunals. This makes 
it harder for states and investors to assess their rights and 
liabilities under an investment treaty. With respect to claims 
pursued under TTIP such uncertainty could be diminished 
if investors and states are given an opportunity to appeal 
through an independent appellate body similar to the one 
included in the WTO. Both the US Government and the 
European Commission have suggested an appellate body 
solution, but have so far failed to implement it.20 

IV. RESPONDING TO POTENTIAL 
CONCERNS 

CONCERN 1: NOT ALL EUROPEAN AND 
AMERICAN COURTS ARE TRUSTWORTHY

Domestic courts and the AUSFTA Model

Concerns have been raised by proponents of ISDS that some 
European and American courts are untrustworthy. First, it 
needs to be noted that judicial reform is a challenging but 
important part of EU policy; it is for the EU internally to 
establish the necessary mutual trust in the equivalence of 
the judiciaries of the member states. ISDS is arguably coun-
ter-productive to these reform efforts. Second, under the 
AUSFTA Model, countries like Romania and Bulgaria would 
still be free to offer broad and binding consent to investment 
arbitration in their domestic laws or in contracts backed up 
by the ICSID and New York Conventions. Even without such 
measures, most critics would probably find it unpersua-
sive that American investors should be allowed to avoid all 
European courts, including those of the majority of countries 
with excellent rule of law records, because of concerns with 
the legal system in a few member states in Eastern Europe. 
Finally, it is worth recalling that individual American (and 
European) investors are always free to purchase political risk 
insurance, which covers many of the same risks as an invest-
ment treaty. 

Similarly, few would seriously argue that a few anecdotes from 
American judicial proceedings, for instance in Mississippi, are 
sufficient to make the case that American courts are biased 
against foreigners.21  Commissioner De Gucht noted that the 

basic justification for ISDS is when investors are faced with 
host states that do “not have a properly-functioning judicial 
system, where one can have doubts about the rule of law.22  
The United States clearly does not fit that description.

Domestic courts and the ISDS Patches Model

One concern against local litigation requirements is that 
it would allow international arbitrators to overrule high-
est national court decisions. This argument is unpersuasive. 
Moreover, the Commission’s solution to include fork-in-
the-road provisions that force investors to choose exclu-
sively between national courts and international arbitration 
is potentially damaging. First of all, it is a common principle 
in Europe that domestic court decisions can be scrutinized 
by supra-national courts, such as the European Court of 
Justice and the European Court of Human Rights. So given 
all the other areas of sovereign activity that the Commission 
is comfortable to entrust to arbitration under TTIP and other 
investment agreements, it is not clear why domestic court 
decisions should not be. Moreover, domestic courts primar-
ily will decide (first) on whether domestic law provides for 
a remedy; investors who question the solutions found by 
domestic courts can (then) request arbitrators to deter-
mine whether there is a violation of the protection standards 
under international law. Secondly, under most BITs, as well as 
under EU law and the ECHR, national court decisions them-
selves can qualify as state measures that may be considered 
to violate treaty obligations. Third, fork-in-the road provi-
sions force investors to avoid domestic courts if they want 
to be able to use international arbitration to resolve disputes. 
This is again in direct contradiction to established legal princi-
ples in Europe, for instance in the ECHR, where supra-national 
courts are the last resort. 

CONCERN 2: PRECEDENTIAL VALUE FOR 
AGREEMENTS WITH DEVELOPING COUNTRIES

Precedence and the AUSFTA Model

One concern with the AUSFTA Model is that it might set an 
unfavourable precedent and prevent policy-makers from 
pursuing ‘traditional’ ISDS provisions in future negotiations 
with countries, where there is a lack of trust in domestic legal 
systems. Yet, even if we assume that ISDS is a valid govern-
ance instrument in those cases, which is beyond the scope 
of this brief to address, we would caution against taking this 
precedent-setting argument too far. China, for instance, is 
a staunch proponent of ISDS and recently agreed to include 
ISDS in its agreement with Australia, even though there was 
no ISDS provision in the US-Australia agreement. India is cur-
rently revisiting its investment treaty policy and has never 
been shy of blocking agreements that it considers to unduly 
infringe on India’s sovereign rights. Brazil has never ratified 



6

GEG & BSG POLICY BRIEF
Investment Protection in TTIP: Three Feasible Proposals

an investment treaty with ISDS and has no plans of doing 
so. Ultimately, the ‘TTIP as precedence’ argument may only 
hold for much smaller states, like Myanmar, and most would 
probably find this is an insufficient reason to have invest-
ment arbitration cover investor-state relations in most of the 
Western world. 

Precedence and the ISDS Patches Model

The main concern regarding precedence for the ISDS Patches 
Model regards the local litigation requirement. While this is 
an entirely reasonable requirement in Europe and the United 
States, it is less attractive in countries with less developed 
court systems. Again, we find the precedent-setting argu-
ment unpersuasive. Developed countries already negotiate 
different (or no) investment treaties among themselves. We 
are unpersuaded that a country like China, for instance, would 
find it controversial that countries with very high rule of law 
standards negotiate different agreements among themselves 
compared to treaties with other countries.23  

Moreover, it is worth recalling that a positive case can be 
made for a local litigation requirement also in treaties with 
developing countries. This would incentivise foreign inves-
tors to lobby for more efficient and independent domestic 
courts, allow the necessary dialogue between administra-
tion and courts, and reduce the risk of investment arbitration 
‘substituting’ for local court reforms. It is beyond this brief 
to assess this argument in detail, but it is often forgotten in 
current policy debates about the long-term implications of 
investment treaties.24

CONCERN 3: EXCESSIVE INVOLVEMENT OF 
HOME STATES / PRIVATE ARBITRATORS 

Home states and the AUSFTA Model

Proponents of ISDS occasionally argue that state-to-state 
dispute resolution ‘politicize’ investment disputes by having 
investors rely on home states to file a claim. They there-
fore advocate ISDS on the ground that it is “apolitical”. This 
argument is often taken too far however. All investment 
disputes can be regarded as inherently political – whether 
resolved through investment arbitration, domestic courts, or 
inter-state discussions or adjudication. Moreover, there is no 
credible evidence that home state involvement does in fact 
decrease as a result of arbitration.25  

Secondly, it is inherently difficult to see why TTIP should 
place companies that are ‘investors’ rather than ‘exporters’ 
on a different legal footing when running into disputes with 
host governments. If it is acceptable to rely on state-to-state 
adjudication for disputes involving ‘behind-the-border’ trade 
regulations, why would it be unacceptable when disputes 
involve investment regulations? 

More generally, transatlantic diplomatic ties have remained 
strong for decades without an investment treaty in place: 
there is no evidence that they have been affected by some-
how politicized transatlantic disputes. The existing differ-
ences in the context of the WTO confirm this view. Also, if a 
specific investment dispute were threatening to compromise 
broader political relations – which is exceedingly unlikely – 
the AUSFTA Model does not prevent the parties from con-
senting to arbitration with investors on an ad-hoc basis.

Arbitrators and the ISDS Patches Model

While the AUSFTA Model may be poorly received by propo-
nents of investment arbitration, critics of ISDS could argue 
our Patches Model does not go far enough in curtailing the 
power of private arbitrators. It does not even add to the 
(incomplete) steps taken by the Commission in CETA to avoid 
conflicts of interests among arbitrators. 

This brief, however, merely addresses the situation in which 
policymakers decide to keep investment arbitration in TTIP. In 
that case, the combination of 

(i) an express ‘no greater rights’ clause, 

(ii) a meaningful local litigation requirement, 

(iii) a generalized state filters mechanism, 

(iv) binding state interpretations, and 

(v) an appellate body, 

will not only lower the number of potential ISDS claims to 
those actually carrying merit. It will also increase the incen-
tives for arbitrators to show greater judicial constraint com-
pared to some of the more adventurous decisions made in the 
past. While this approach will not eliminate the use of arbitra-
tion from the system, it will bring ISDS in line with the public 
law standards developed in the EU over the last five decades. 
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